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Court File No. 07878605
IN THE PROVINCIAL COURT OF NEW BRUNSWICK
JUDICIAL DISTRICT OF WOODSTOCK
BETWEEN:

HER MAJESTY THE QUEEN
                        Plaintiff
                                                                            And

                                                                  DAVID T. LITTLE
Defendant                                              

                                                           SUBMISSION ON LAW
1.   Further to my oral submissions made at the time of the trial I have to submit for consideration arguments that follow based on the cases most closely connected with the issues before the Court and at the highest level of authority.

2.   The first case I wish to submit for consideration is that of Balvir Singh Multani which, although goes by a much longer name, was decided by the Supreme Court of Canada on March 2, 2006 and is reported 264 D.L.R. (4th) 577, or [2006] 1 S.C.R. 256.

3.   In this case the school board forbade wearing of a kirpan at public school by a Sikh student because of a code prohibiting weapons. The governing board refused to endorse the school boards proposal that the student keep the kirpan in a safe shield with a flap.  The student’s father moved for a declatory judgment.  The trial judge allowed the father’s motion, declared the resolution to be of no force or effect and allowed the student to carry the kirpan under certain conditions.  The school board’s appeal was allowed.  The Commissioner’s decision which had affirmed the school board’s decision prohibiting the wearing of a real kirpan was not unreasonable and that decision infringed the student’s freedom of religion but was justifiable under the Oakes test because allowing a weapon in school would require the school board to lower its safety standard and would result in undue hardship.  The father appealed to the Supreme Court of Canada.  The appeal was allowed on the grounds that the Charter of Rights applied to the decision itself despite its individual nature.  Section 7 of the Charter must apply where a decision-maker acted pursuant to enabling statute, since any infringement of guaranteed right that results from the decision-maker’s action is also a limit “prescribed by law” within the meaning of Section 1. 

4.   This case involved freedom of religion as the only fundamental right invoked.  Section 1 would allow balancing of relevant competing values in a more comprehensive manner.  The student established a sincere belief that his faith required him to wear a metal kirpan at all times and prohibition was more than trivial interference with the student’s freedom of religion as the student could no longer attend public school.  It was held the decision affected the student’s freedom of religion.  The decision’s object which was to ensure reasonable safety of students and staff, was pressing and substantial and the decision had a rational connection with the object sought as the kirpan remained a weapon that could injure.  

5.   The Court found that an absolute prohibition of wearing a kirpan at school was not a reasonable measure and the decision did not minimally impair the student’s rights.  The decision’s deleterious effects outweighed its salutary effects and the decision was not justifiable under section 1 of the Charter and was quashed.

6.   In the regard to the case of Mr. Little there are many other ways that C.R.A. can obtain the information that they think is necessary to constitute an assessment of Mr. Little’s income including a net worth assessment or imputed assessment and deemed assessments and other measure’s available to them under the statute.  The right to refuse to fill out a piece of paper called a T1 form is far less of a threat to safety or far more needs to be demonstrably justified as a limit than is the wearing of a knife in a school property.  If the decision in Balvir Singh Multani was unconstitutional then the decision to require the filling out of a T1 form contrary to far more serious and sincere deleterious religious consequences would equally be unconstitutional.  The Court should not pick and choose between religious convictions.  The is no doubt that the conviction of Mr. Little is a sincere and honest one about the mortal and sinful consequences of assisting or endorsing abortion.  The Sikh student’s right to carry a knife on school property during school hours was a similar religious conviction with far more dangerous consequences.  Rather than require that Mr. Little submit to assisting in the process of what he considers to be a murder it is far more appropriate that the principles articulated in the Multani case be applied to him and that the Oakes test be applied in the same manner with the same result.

7.   David Little is a sincere and orthodox Catholic Christian.  He is connected at the highest level of the Catholic Church with a fundamental core values of its religious teaching.  He has not fabricated these beliefs and has demonstrated his on-going and sincere connection to them.  They are as of much profound religious significance to him as the kirpan was of significance to the student.  Even though the kirpan had the characteristics of a bladed weapon and could cause injury it was against the Charter to prohibit it.

8.   Justices Deschamps and LeBel agreed in the result and emphasized that the decision of the school board “disregarded the presence of inherent risks in the use of other objects that are a part of the school’s everyday environment such as a school compass.  Risks in school environment must  be limited but realistically not completely eliminated.”  Comparably in the Little case the demands of filling out a T1 form ignores the inherent capacity of the C.R.A. to acquire the information by other means.  Risks to C.R.A. must be recognized as very limited and never can be completely eliminated.  In this sense the school board’s decision was unreasonable and so would be the decision of the Court if it was to find that even though C.R.A. can acquire its knowledge and factual information doing assessments in other ways and making demands of third parties, all of which are available under the Act, that to specifically demand the filling out of a T form, which is not necessary to achieve their legitimate purposes is an unreasonable demand and to uphold it as an offence would be an unreasonable decision in the circumstances of the case.  The reasoning of Mr. Justice LeBel states “before proceeding with Section 1 analysis (under the Charter) the right and issue must be analyzed, its contents defined and relevant in the scope of competing rights considered.”  The justification for the requirement to fill out a T1 form is alleged to be “a measure to protect the public interest” and it has a impact on the relationship on competing constitutional rights.  Mr. Justice LeBel held that those rights can be reconciled in two ways.  The second way consists of the justification process developed in the cases on Section 1.  Mr. Justice LeBel concluded “in the case at bar the school board failed to show that its prohibition of wearing the kirpan was justified and met the constitutional standard.  The conclusion proposed by the other judges was agreed with.”

9.   The defendant herein hereby also relies upon the decision of the Quebec Court of Appeal in Rosenberg v. Outremont a judgement of the 21st of June, 2001 to the effect that even though the establishment of an eruvin might interfere with other lawful purposes of the City of Outremont in view of the sincere belief of orthodox Jews it would have to be maintained over public property and could not be interfered with.  This demonstrates the extent to which the courts have gone to protect freedom of religion.

10.   A further case to which consideration should be given in this regard is Moise Amselem et al decided by the Supreme Court of Canada on the 30th of June, 2004 cited as [2004] 2 S.C.R. 551.  This case essentially holds “because protection given by both Canadian Charter and Quebec Charter must apply to both mandatory expressions of faith and voluntary ones, persons claiming freedom of religion do not have to show existence of any objective religious obligation, or requirement or precept and must show only sincerity of belief at time of alleged interference with person’s religious freedom.”  Further it holds that only “non-negligible interferences or barriers to religious practice are prohibited and each case must be examined within context.”  The court does also not require persons to prove that religious practices are supported by any mandatory doctrine of faith once sincerity of belief is established.  This has to do with the communal succah put on balconies by orthodox Jewish persons.

11.   However, this case and its principles clearly demonstrate that freedom of religion, even on individual conscience must be respected and given pre-eminent regard.

12.   It is therefore respectfully submitted that because C.R.A. has ample opportunities to fulfill its legitimate mandate in other ways than requiring the compulsory fill out of a T1 form the accused cannot be convicted under Section 238 of the Criminal Code in the unique circumstances of his own religious convictions which are well established, recognized by a major religious authority and which have been established to be not only sincere but objectively consistent with the moral authority of a large Christian denomination.  The latter point is only to demonstrate the greater likelihood of a sincere belief and is not an argument that a well established belief is the only or necessary pre-condition to a sincere religious belief.  It is the latter which is the only requirement to engage the religious freedoms of the Charter.  The three cases mentioned herein are set out in tabs 1,2 and 3.  Rosenberg – Tab 1; Amselem – Tab 2 and Multani – Tab 3.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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