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SUBMISSION IN REPLY
1.
The Submission which follows is tendered to reply to the arguments of Robert Keith Ward of August 29th, 2007, in regard to the issue of whether in the circumstances of this particular case, the defendant is required to file an Income Tax Return under S. 238 of the Income Tax Act of Canada. In S. 238 of the Income Tax Act, it should be noted that the section does not require any element of money owing in order to be a legal obligation upon a citizen to file an Income Tax Return and it does not require that before any conviction can be entered, there must be some money owing. The simple facts of the case are that once a demand is made and a refusal is registered, recorded, and proven, the offence is made out unless the defence of due diligence can be demonstrated. The entire evidence of the accused in the case at bar puts him in a unique category of people, who on the grounds of a religious conviction avails himself of the defence of due diligence. This defence would not apply to any other person who did not have a similar, sincere religious belief and moral justification for his refusal. The offence makes it a crime not to answer questions and is a serious intrusion into privacy. 

2.
This is not a case of general application attacking the constitutional validity of S. 238 of the Income Tax Act, it is a case where a remedy under S. 24 (1) of the Charter is appropriate to the accused in the unique circumstances of his case. 

3.
S. 24 (1) of the Charter reads: 


“Anyone whose rights or freedoms as guaranteed by this Charter have been infringed or denied, may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.”

4.
Borowski v. Canada (AG), [1989] (47 CCC 3rd 1 S.C.C.) established that the applicant has standing when an act required by government infringes one of his fundamental rights and freedoms. Not everyone has the same fundamental rights and freedoms in a religious context, because not everyone holds the same religious beliefs. It is only after the accused in his testimony has demonstrated a genuine and sincerely held religious belief that would be infringed by complying with the statutory obligation, that the defence of due diligence has been made out. This is not a case like Borowski where the allegation of the applicant is the rights of a fetus and not his own rights are infringed. In that case he did not have standing. This statutory obligation imposes upon him a course of conduct which he has through his evidence demonstrated is both morally repugnant and if he were to comply, would be in breach of his sincerely held religious beliefs. 

5.
This court is not sitting in a preliminary hearing, but is sitting at a trial on a statutory offence. The remedy sought under S. 24 (1) is to quash the charge or in the alternative, to find that the accused has applied due diligence in the refusal to file and 

maintenance of his religious freedom. To comply with the demand to provide information and thereby to support the governmental system of tax extraction would in the circumstances, due to his sworn, and sincerely honest testimony, constitute a breach of S. 2(a) of the Charter of Rights and Freedoms in regard to his particular religious conscience. 
6.
Ironically, the strong statement in Morgentaler et. al. v. Her Majesty The Queen [1988] (1 S.C.R. 30) at 37 quoted below, can be seen as effective authority for David Little’s objection to filing a return due to his opposition to abortion.

7.
The following principles uphold the supremacy of individual conscience over the State:

I. “ Per Wilson J.: Section 251 of the Criminal Code, which limits the pregnant woman's access to abortion, violates her right to life, liberty and security of the person within the meaning of s. 7 of the Charter in a way which does not accord with the principles of fundamental justice.

The right to "liberty" contained in s. 7 guarantees to every individual a degree of personal autonomy over important decisions intimately affecting his or her private life. Liberty in a free and democratic society does not require the state to approve such decisions but it does require the state to respect them.

A woman's decision to terminate her pregnancy falls within this class of protected decisions. It is one that will have profound psychological, economic and social consequences for her. It is a decision that deeply reflects the way the woman thinks about herself and her relationship to others and to society at large. It is not just a medical decision; it is a profound social and ethical one as well.

Section 251 of the Criminal Code takes a personal and private decision away from the woman and gives it to a committee which bases its decision on "criteria entirely unrelated to [the pregnant woman's] own priorities and aspirations".

Section 251 also deprives a pregnant woman of her right to security of the person under s. 7 of the Charter. This right protects both the physical and psychological integrity of the individual. Section 251 is more deeply flawed than just subjecting women to considerable emotional stress and unnecessary physical risk. It asserts that the woman's capacity to reproduce is to be subject, not to her own control, but to that of the state. This is a direct interference with the woman's physical "person".

This violation of s. 7 does not accord with either procedural fairness or with the fundamental rights and freedoms laid down elsewhere in the Charter. A deprivation of the s. 7 right which has the effect of infringing a right guaranteed elsewhere in the Charter cannot be in accordance with the principles of fundamental justice.

The deprivation of the s. 7 right in this case offends freedom of conscience guaranteed in s. 2(a) of the Charter. The decision whether or not to terminate a pregnancy is essentially a moral decision and in a free and democratic society the conscience of the individual must be paramount to that of the state. (emphasis mine) Indeed, s. 2(a) makes it clear that this freedom belongs to each of us individually. "Freedom of conscience and religion" should be broadly construed to extend to conscientiously-held beliefs, whether grounded in religion or in a secular morality and the terms "conscience" and "religion" should not be treated as tautologous if capable of independent, although related, meaning. The state here is endorsing one conscientiously-held view at the expense of another. It is denying freedom of conscience to some, treating them as means to an end, depriving them of their ‘essential humanity’.”

8.
The following excerpt from Dr. Charles Legosy’s article demonstrates the conscientious and careful analysis of the legal issues in response to the Crown’s generalities and are of vital significance.

9.
The excerpt begins at footnote 148 and all footnotes are attached along with the whole article marked ‘Appendix A’. The context is obvious beginning at footnote 148.

10.
Here is a pertinent excerpt of Legosy’s article which is redacted for special consideration in the Canadian context:

II. “The law is in a state of disarray. (148) The confusion in the law results from the lack of a consistent theory of the person, fed by political correctness that supports abortion on demand in favor of a woman's personal liberty and privacy. Case law abounds with bizarre judicial holdings that distort precedents to avoid undermining the right to an abortion. The problem is not confined to the United States. It extends to other Anglo-American jurisdictions where there is a legal right to an abortion. Canada is a prime example.”
“1988, the Supreme Court of Canada affirmed a woman's right to abortion and struck down unconstitutional provisions in the Criminal Code that regulated abortion. (149) Since then, that same court has decided that a mother is not liable for the pre-birth injuries sustained by her born-alive child as a result of her own negligence. (150) The Supreme Court of Canada also absolved a midwife found guilty of criminal negligence causing death, because the victim was a baby that was not fully emerged from the birth canal when it died. (151) There was no criminal liability because an unborn baby is excluded from the definition of a human being in the Criminal Code. The Supreme Court of Canada also found it was unconstitutional to make an order restricting the liberty of a pregnant mother who was addicted to a chemical substance that was harming her fetus. (152) All of these cases provoked public outrage and, in the opinion of those who favor the best interests of the child, brought the administration of justice into disrepute.”

“Canada has a shameful history of excluding people from legal personhood. The Canada Indian Act 1880 stated, "person means an individual other than an Indian." (153) The Canada Franchise Act 1885, defined a person as "a male person, including an Indian and excluding a person of Mongolian or Chinese Race." (154) In 1912, the British Columbia Court of Appeal held that women were not persons and therefore not eligible to enter the legal profession. (155) In 1928, the Supreme Court of Canada excluded women from the definition of person and held that women were not eligible for appointment to the Senate of Canada. (156) Justice was not done until 1930 when the Privy Council of England reversed the Canadian Supreme Court. (157) Lord Sankey observed that the burden of proof falls on those who would deny personhood to prove their case. (158) This arguably means there is a presumption that the unborn are persons and members of the human family unless proven otherwise. When the Supreme Court of Canada held in 1989 that a fetus was not a human being and denied personhood to the fetus, it did so without considering the proof suggested by Lord Sankey. (159)”

“Personhood in law is a fluid concept. In America, corporations, which are not human beings, enjoy the status of personhood, (160) and unborn children do not. The same judge may find a human being not to be a person for one purpose, but a person for another purpose. A human being is a person if it fits with the judge's objectives. For example, Chief Justice Taney of the U. S. Supreme Court rendered what to us may seem like irreconcilable opinions. (161) In the case of African-American slave Dred Scott, he rejected Scott's claim to citizenship indicating that the law excluded him from that status on the basis of race. (162) Scott was determined not to be a person. Yet the same Justice Taney, sitting as a circuit court judge, found Amy, a young African-American woman slave, guilty of theft, rejecting her defense that she could not be guilty of a crime because only persons were within the jurisdiction of the court. (163)”
“Case law that offends legal precedent in the name of political correctness brings justice into disrepute and seriously undermines in the eyes of the public the credibility of the entire system of justice. Roe v. Wade has replaced Dred Scott v Sanford as the classic contemporary example of political correctness going too far.”
“Professor Patrick Devlin warned of impending social disintegration when law is divorced from Judeo-Christian morality. (164) Lord Howe agreed, "while there can never be a direct correspondence between law and morality, an attempt to divorce the two entirely is and has always proved to be, doomed to failure ...." (165)”
“Lord Denning earlier observed, "[a]lthough religion, law and morals can be separated, they are nevertheless still very much dependent on each other. Without religion there can be no morality: and without morality there can be no law." (166)”

“Thomas Aquinas believed that when a law is contrary to reason it is unjust and lacks moral authority. (167) If a law is "at variance with natural law, it will not be law, but spoilt law." (168)”
“Personhood theories violate the natural law. (169) Dividing the status of personhood from living human beings is an affront to human dignity and the essence of what it means to be human. Substance is what matters, not form. At the very core of our humanity, we are all equally living human organisms of the species Homo sapiens. Deviance from this creates inequality before and under the law, invidious discrimination and disrespect for human life. What is new are the scientific accomplishments made possible by the advance of biotechnology, and the emergence of a new class of Depersonalized Humans. Using biotechnology and its possibilities as an opportunity and an excuse to create, destroy and manipulate h"an embryos is nothing less than legalized homicide under the mask of good intentions. (170) Just because something is scientifically achievable does not automatically mean that it is morally right.”

“C. Universal Human Rights 
The preamble to the (194)8 Universal Declaration of Human Rights (Declaration) provides that "recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world." (171) The Declaration eloquently articulates that fundamental human rights apply universally without discrimination to any member of the human family. Article 2.1 provides, "Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status." (172) There is no limitation to the definition of "everyone." Presumably, "other status" could include embryos and fetuses. Article 3 of the Declaration provides, "Everyone has the right to life, liberty and security of person." (173) Article 4 states, "No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their forms." (174) Article 5 reads, "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment." (175) Article 6 proclaims, "Everyone has the right to recognition everywhere as a person before the law." (176) Article 7 says, "All are equal before the law and are entitled without any discrimination to equal protection ... against any discrimination in violation of this Declaration and against any incitement to such discrimination." (177)”
“The American Convention on Human Rights signed at the Inter-American Specialized Conference on Human Rights, in San Jose, Costa Rica, on November 22, 1969, defines "person" in Article 1.2 as "every human being." (178) Article 4.1 grants every person the "right to have his life respected ... from the moment of conception." (179) Article 3 provides that "every person has the right to recognition as a person before the law." (180) Article 6.1 forbids slavery "in all [its] forms." (181) 
The (1959) Declaration on the Rights of the Child recognizes in its preamble that "the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth." (182) Every child is to "enjoy special protection, and shall be given the opportunit[y] ... by law ... to develop physically, mentally, morally, spiritually and socially in a healthy and normal manner and in conditions of freedom and dignity." (183) The "best interests of the child shall be the paramount consideratio[n]" in the creation of laws to give each child this special protection. (184) Every child, without exception, is to enjoy these rights without "distinction or discrimination [because of] ... birth or other status." (185) "[M]ankind owes to the child the best it has to give." (186) The subsequent 1989 Convention on the Rights of the Child, "bearing in mind" the child's need for special protection before as well as after birth, declared in Article 6.1 "that every child has the inherent right to life" and in Article 6.2 that "States Parties [sic] shall ensure to the maximum extent possible the survival and development of the child." (187) 
Considering that before any of these foregoing international laws were enacted, it was a crime against humanity to order an involuntary abortion, (188) there is a case to be made that voluntary abortion is a crime against humanity. International law and war crime tribunals look beyond domestic definitions of persons and defenses based on obedience to domestic law. (189) Declaring something legal does not necessarily make it moral and immune from international judgment and punishment.”  [END OF EXCERPT]
11.
The implications of this decision when taken logically in the case of Mr. Little, must give recognition and respect to his individual conscience which must also be paramount to that of the State. Were there to be any doubt about his sincerity of belief, it would be possible to overlook the concern he expresses about the funding of abortion. 

12.
In order to refuse to simply fill out a government form, it should never be necessary to prove beyond a reasonable doubt or even on the balance of probabilities that compliance with the immoral act would necessarily have the consequence of funding the criminal conduct conceived of by the defendant in paying for abortion. 

The court should take judicial notice that all abortions in Canadian hospitals and many private clinics “are funded as ‘medically required under the Canada Health Act’”. The court is required to take judicial notice of publications or statutes of Canada. This is so under the Canada Evidence Act. Statistics Canada is an arm of the federal government which publishes information on the number of abortions, and it is necessary for the court to take judicial notice of the 1995 Statistics Canada Report on the Health of Canadians, which states: 

13.
“Abortion is a sensitive issue and public opinion is sharply divided on it. Numbers and rates of induced (therapeutic) abortion are useful measures of available abortion facilities and the extent of induced pregnancy terminations for health and other reasons. This topic describes the number of Canada abortions, rates for 100 live births, and rates for 1000 women age 15-44. In 1995, 70,549 Canadian women had therapeutic abortions in hospitals. Another 35,650 abortions were performed in clinics in seven provinces, and 459 abortions on Canadian women were reported from the United States. The total abortion rate for 100 live births was 28.2 (Figure 66A).”

14.
It should never be necessary in light of the statistics offered by the government of Canada and by the acknowledged provisions of the Canada Health Act, for the accused to have to prove that his tax dollars are used to fund an abortion. The Crown is being disingenuous to pretend that proof of this fundamental fact should be necessary on the part of the accused. Courts routinely take judicial notice of statutes

and publications by the government of Canada. It is appropriate they should do so and they have done so in innumerable cases. Income taxes are paid to the government. Abortion is funded by income taxes, therefore the taxes of the defendant and all citizens pay for abortion, which he considers murder. The issue is not whether he owes taxes or not. That would constitute an issue if he were charged with Income Tax Evasion under S. 239 of the Income Tax Act. The issue is whether he is under a moral obligation to fill out an Income Tax Return when doing so cooperates, or has the potential to cooperate with conduct he considers murder. The accused has testified and documentary evidence is readily available to establish that the Catholic Church teaches that abortion is murder and an “unspeakable crime” (Vatican II Gaudium et Spes 151). The accused has morally verified his refusal to voluntarily surrender money to any entity, government, or otherwise, who would knowingly use the money to kill innocent human beings as he morally perceives it.

15.
The Crown raises an alleged preliminary issue stating that Charter rights cannot be raised in a vacuum. The Crown should not pretend that the accused has spoken in a vacuum. The Crown should admit that the accused has testified honestly and sincerely about his religious convictions and that is the only area he needs to demonstrate in order to engage his Charter rights. It was never necessary in those cases of Jewish arufs to require the Jewish persons to demonstrate anything more than the sincerity and authenticity of their beliefs. It was not necessary to establish that their rights would be either a religious necessity, or for the court to decide if it was part of a bona fide religion. The court does not need to hear anything more in terms of factual evidence than was offered by the accused to engage his Charter rights, unless of course the court disbelieves his avowed spiritual and moral beliefs. 

16.
The accused testified that he knows and has previously experienced on occasions when he has filed his returns, that his income taxes have been taken and that whether he deducts a small portion or not, the remainder will be applied in some way to pay for abortions. He has sworn that abortion is murder and an unspeakable crime which he says he believes is funded by income taxes. He does not have to demonstrate anymore than his sworn testimony would establish as it is his sincere belief that is in question. He has testified that all abortion is funded proportionately from all income taxes through General Revenue. He has testified that his income taxes fund abortion in some portion of every penny paid. He has testified that he is a sincere Catholic Christian whose moral teachings and beliefs say that abortion is murder and an unspeakable crime. He has testified that his conscience is violated every time he is required to file and pay income taxes because his tax money, however small in amount, was used for murder. Filing a tax return means respecting the government, supporting its tax structure, and agreeing with the government’s conduct to some moral extent when the government uses tax payers’ money to murder innocent human beings.

17.
The accused has particularly testified that he did not commence the refusal to file until after exhausting every other means since 1968 to avoid complicity with the government committing what he considers and morally believes to be unspeakable crimes. Since Morgentaler et. al. v. Her Majesty The Queen [1988] (1 S.C.R. 30) has asserted that “the conscience of the individual must be paramount to the state”, the accused has every right and the court should uphold his right to maintain his refusal to file the Income Tax Return.

18.
Would it be appropriate to apply S. 1 analysis to the accused conduct? It is respectfully admitted that no S. 1 was ever applicable to the individual act of moral conscience since it is asserted as a fundamental right and it is never demonstrably justifiable in a free and democratic society to override the sincerely held religious beliefs of those who merely abstain from filling out a government form. The Crown argues that the fallacy is claiming to be able to sort particular government expenditures to contributions to individuals is that it ignores the effect of a consolidated revenue fund. Like jars of water poured into a village well, we can never know who drank from which jar. This assertion, though probably correct, supports the position of the defendant, rather than undermining it. The accused himself testified that he knew that consolidated revenues receive and are supported by his contributions, and therefore a portion of every tax penny indirectly funds abortion. Therefore the accused is morally attainted by any contribution whatsoever. The Crown asserts that this is a trivial violation. This is the most outrageous claim by the counsel for the Crown. It is not every accused who may sincerely believe as the accused does, but if you accept the word of the accused as to his sincere religious belief, there can be no denying that it is a belief of the most serious significance since he and the majority of the largest Christian denomination consider abortion to be the killing of an innocent human being, and that millions of abortions since 1968 have been committed. The accused cannot scream in court, but it is obvious that his sincerely held belief involved an utter torment to even have to justify refusing to participate in murder. The accused does not have to demonstrate that murder is a serious violation since it is a part of the Criminal Code. The only question of law with which the accused disagrees is whether a fetus is a human life and being. There can be no suggestion that murder is a trivial violation. The honest beliefs of the accused based on religious conviction are that the unborn are human beings. With that belief, there is no evidence with the contrary. 

19.
However, the Crown writes that there is no line of connection or evidence to support a connection between refusing to file an Income Tax Return in the Catholic faith. In response it is submitted that the accused is never required to demonstrate that any particular religion necessarily supports the conduct of the accused, only to demonstrate that it is a bona fide religious belief. It is certainly illogical for the Crown to pretend that the Catholic Church doesn’t oppose abortion. The only question of fact remaining is whether the accused believes that paying income tax funds abortion. The court should take judicial notice of what the Government of Canada has published, what the Canada Health Act maintains, and also what the Supreme Court of Canada has established in Morgentaler et. al. v. Her Majesty The Queen [1988] (1 S.C.R. 30), all of which demonstrates that taxes fund abortion.

20.
It cannot be said that “there is only a tenuous connection between the accused’s position and the Catholic faith”. The accused has demonstrated his close connection both with Pope John Paul and Mother Teresa, who are major Catholic figures who subscribe to and encouraged his religious convictions and beliefs. He is not inauthentic, nor insincere, nor unsupported by the Catholic Church.

21.
The Crown submits that for the above reasons offered, the preamble of the Charter should not be interpreted in the manner proposed by the defendant in regard to the Supremacy of God clause. There is no legal authority to persuade any court to disregard the Supremacy of God clause. It is there for a reason, and supremacy is a very strong and all-encompassing word. The Supremacy of God affirmed by the Constitution of Canada refers to and must incorporate the Supremacy of God’s law in the Christian context which is inclusive of one of the commandments “Thou shalt not kill (do murder)”. This is a commandment which is of supreme significance to both the Christian and Jewish religions and is not a mere suggestion or alternatively, an optional belief. The court should take judicial notice of, or alternatively believe that the accused holds firmly to the conviction that murder is a capital offence against God and the Supremacy of God condemns murder. Accordingly it is the submission of the accused that just as homosexuals have used the Charter to gain access to recognition of and state sanction for homosexual marriage, the state’s interest in the stability of families and the maintenance of a moral conscience must recognize that with the Supremacy of God goes the right of the individual to uphold their sincerely held religious convictions against the trivial requirement of filling out a government form. After all is said and done, S. 238 requires the filling out a government form with information stated by the individual about themselves. Not only is it a breach of their privacy, but in the case of someone with the accused’s convictions, it is a breach of their sincerely held religious convictions. 

22.
The conscience of the accused, both sincere and ratified by his church, teaches what he believes. S. 1 justification for an infringement of such rights would require some urgent, pressing and subsisting need. The need of the government to have compliant and willing officials and compliant and submissive citizens is not something superior to the demands of moral and religious conscience in the Supremacy of God. To deny the accused the right to withhold his consent to the filling out of a government form cooperating with an act of murder, would go against his religious convictions and in view of the attitude towards gay marriage and abortion, would be to place those rights far above his own. Such discrimination of belief would not be justifiable in a democratic society and an insult to the traditions of the country in which Mr. Little has lived all his life. 
ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
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