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Summary of Facts
1. The Defendant, Mr. David Little, is charged with three counts of failing to comply with a notice issued pursuant to section 231.2(1)(a) of the Income Tax Act (the “ITA”), and served on him by the Minister of National Revenue. The notice required the filing of T1 Income Tax Returns (“the returns”) and Statements of Income and Expenses for each of the years 2000, 2001 and 2002; the failure to do which constitutes an offence under section 238(1) of the ITA. 

2. On November 24, 2006, with consent of the Defence, the Crown filed affidavit evidence pursuant to sections 244(6) and (7) of the ITA, which demonstrated that the Defendant did not file his returns and statements of income for the above years as required by the notice served upon him.   
3. On March 8, 2007, the Defendant took the stand as the only witness for the Defence. He admitted that he had not filed a return since 1999 and that his actions in this regard were purposeful and deliberate.
4. The Defendant testified that he is a devout Roman Catholic and as such has a sincere, profoundly held and reasonable belief that abortion is morally unjustifiable and further believes that this view is one that is firmly supported by the Roman Catholic Church. 
5. The Defendant further testified that he was extremely concerned with the moral consequences of filing a tax return on the grounds that filling one out would result in the payment of tax wherein a portion of his monies would be used to fund abortion services.  The Defendant believes that filling out a return would make him complicit in “murder” or “genocide” and that this goes against his religious conscience.
6. The Defendant presented no evidence of his actual taxability. Moreover, other than his assertion that “it was a known fact that a portion (of his tax dollars) was used to kill babies” and that “he had talked to a civil servant who told him that every cent (of his tax dollars) is divisible”, the Defendant presented no evidence demonstrating that his tax dollars would be used to fund abortion services.  Nor did he present evidence of how abortion services were funded in Canada.
7. The Defendant testified that he will continue refusing to fill out returns until he is successful in having the laws with respect to the State-funding of abortion changed.

Issues
8. The preliminary issue before this Honourable Court is whether the Defendant has put before it a proper factual basis for his claim under the Canadian Charter of Rights and Freedoms (the Charter).
9. If the preliminary issue is decided in favour of the Defendant, the first legal issue before this Honourable Court is whether the requirement to comply with a notice to file an income tax return pursuant to section 231.2(1)(a) of the ITA and the penalty for failing to do so set out in section 238(1) of the said Act violate the Defendant’s right to freedom of religion under section 2(a) of the Charter, thus entitling him to a remedy pursuant to section 24(1) of the Charter?  

10. The second legal issue is whether the requirement to comply with a notice to file an income tax return pursuant to section 231.2(1)(a) of the ITA and the penalty for failing to do so set out in section 238(1) of the said Act violate the Defendant’s equality rights under section 15(1) of the Charter, thus entitling him to a remedy pursuant to section 24(1) of the Charter?  

Discussion

(i) Preliminary Issue
11. The Crown submits that there is a preliminary issue to be decided before analyzing the merits of the Defendant’s arguments with respect to his religious rights and freedoms. The issue is whether the Defendant has established the necessary factual basis for his Charter claim. 
12. As was held in Mackay v. Manitoba, [1989] 2 S.C.R. 357 (“Mackay”),  found at TAB 2 of this Book:

Charter decisions should not and must not be made in a factual vacuum.  To attempt to do so would trivialize the Charter and inevitably result in ill-considered opinions.  The presentation of facts is not, as stated by the respondent, a mere technicality; rather, it is essential to a proper consideration of Charter issues.
13. Where the effects of legislation are at issue, it is essential that the party claiming a Charter violation establish the necessary evidentiary foundation demonstrating that deleterious effects, in fact, existed. (Mackay, supra at p. 366).
14. In this case, Counsel for the Defence conceded both in oral argument and in his written submissions that there was a legitimate purpose to the ITA scheme. His claim is not that the requirement to comply with a notice to file a return directly violates the Defendant’s Charter rights but that it does so “in effect” by forcing the Defendant to contribute money to a cause he vehemently opposes.
15. In collapsing the filing of an income tax return into the funding of any particular governmental service we have to assume three necessary further conditions after filing:

i) that the filer has sufficient taxable income to owe taxes;

ii) that he actually pays those taxes; and

iii) that it is possible to trace those tax dollars individually, from source 

to use.

16. In this regard, the Defendant’s claim rests on his assertion that his hypothetical tax dollars would go towards funding abortion services. However, the Defendant has not put evidence forward which shows that he owed or owes money to the State.  When asked by Crown counsel on cross examination whether he knew if he owed taxes, the Defendant refused to answer the question, calling it his own “personal” business. 
17. Further while the Defendant has outlined in considerable detail the long history and sincerity of his religious convictions, there is no evidence before this Court, other than the Defendant’s unsubstantiated propositions, that suggests that the Defendant’s tax dollars (as opposed to anyone else’s) would be used to fund abortion services.  And the fallacy in claiming to be able to source particular government expenditures to contributions by individual taxpayers is that it ignores the effect of a consolidated revenue fund.  Like jars of water poured into a village well, we can never know who drank from which jar. 

18. Since this case raises questions of national importance pertaining to a taxpayer’s obligations under the ITA and the use of tax dollars to fund abortion services, a reasonable factual background is essential. Without some evidence before this Court, other than the Defendant’s speculative testimony, the Crown submits that the Defendant’s Charter claims must fail at the outset. 

(ii) Section 2(a) of the Charter
19. Assuming, however, that the Defendant has created the necessary evidentiary foundation, the Crown submits that the requirement to comply with a notice issued pursuant to s. 231.2(1)(a) and the resulting penalty under s. 238(1) for failing to do so, do not violate section 2(a) of the Charter. 

20. In his written submissions, the Defence asserts, using the recent Supreme Court of Canada case, Multani v. Commission scolaire Marguerite‑Bourgeoys, [2006] 1 S.C.R. 256, found at TAB 3 of Defence Submissions, (“Multani”) by way of analogy, that since the Defendant’s beliefs with respect to abortion are as of much religious significance to him as the wearing of the kirpan was to the appellant in the above case, choosing not to file an income tax return should be similarly protected under section 2(a) of the Charter.  The argument is worded carefully but misleadingly.  The better analogy is – are we to conclude that not filing tax returns is as much a part of Roman Catholicism, as wearing a kirpan is of Sikhism?
21. Using Multani for support, the Defendant further submits that his freedom of religion claim should be resolved using a section 1 analysis. In this regard the Defendant posits that the requirement to comply with a notice to file a return is neither reasonably necessary nor minimally impairing of his religious beliefs.  
22. The Crown does not dispute that the Defendant is a sincere and orthodox Catholic Christian, nor does the Crown dispute that he fundamentally believes that abortion is wrong. The Crown concedes that the Catholic Church may very well be predominantly, if not exclusively, opposed to abortion. 

23. It is the Crown’s position, however, that sincerity or significance of a belief alone does not engage section 2(a) of the Charter and that Multani does not stand for this proposition. 

24. Further, the Majority’s stated preference in Multani for using section 1 of the Charter to balance competing rights does not operate so as to relieve the Defendant of the burden of proving that a violation of his section 2(a) rights occurred.  Before a section 1 analysis can be undertaken, the Defendant must first prove that section 2(a) has been triggered by the facts at hand.  
(iii) Scope of Section 2(a) of the Charter
25. The freedom of religion guarantee in the Charter states as follows:

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

26. In Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551, found at TAB 7 of this Book, (“Amselem”) the Supreme Court of Canada outlined the proper approach for determining whether section 2(a) is infringed. This approach was expressly affirmed by the Majority in Multani (supra, at para 34).
27. An individual advancing a rights claim premised on freedom of religion must first show the Court that:
i. he or she has a practice or belief, having a nexus with religion, which calls for a particular line of conduct, either by being objectively or subjectively obligatory or customary, or by, in general, subjectively engendering a personal connection with the divine or with the subject or object of an individual’s spiritual faith, irrespective of whether a particular practice or belief is required by official religious dogma or is in conformity with the position of religious officials; and that

ii. he or she is sincere in his or her belief

in order to trigger the application of section 2(a). (Amselem, supra at para 56):
28. Once section 2(a) has been triggered, the individual must go on to demonstrate that there has been an interference with that practice or belief in a manner that is “more than just trivial or insubstantial” (Amselem, supra at para 59).
29. Further, an individual making a claim of religious freedom must also take into consideration how their exercise of religious freedom impacts upon the rights of others: “The ultimate protection of a Charter right must be measured in relation to other rights and with a view to the underlying conduct in which the apparent conduct arises” (Amselem, supra at para 62).

30. Consequently, not every burden imposed by law will offend the religious freedoms guarantees in the Charter. 
31. Sections 231.2(1)(a) and 238(1) of the ITA will only violate the Defendant’s section 2(a) rights if they are actually capable of interfering with the Defendant’s religious beliefs in a non-trivial manner.
(iv) Application to the Facts
32. The Defendant clearly holds a sincere belief that abortion is wrong and it is his claim that this belief, rooted in Catholicism, requires that he refuse to participate in the filling out and filing of T1 income tax returns as required by the ITA.
33. While at first glance this may seem to be a straightforward application of the approach outlined in Amselem, the Crown submits that this is an incomplete way of both conceptualizing the religious freedom guarantee and assessing whether section 2(a) is, in fact, engaged. 
34. When attempting to apply the approach outlined in the Multani and Amselem cases respectively, it is important to keep in mind the factual differences between the above cases and the matter presently before this Honourable Court. 
35. For example, in Multani, it was taken for granted by the majority of the Supreme Court of Canada that there was a connection between the appellant’s religion – Sikhism – and the carrying of a kirpan because no one had contested this fact, and further, because there was affidavit evidence (from the appellant’s chaplain) supporting this connection. (Multani, supra at para 36) 
36. Similarly, in Amselem, there was witness testimony before the Court (from two Rabbis) which illustrated the relationship between Judaism and the construction of a succah.  
37. In Rosenburg v. Outremont, (2001) 84 C.R.R. (2d) 331, found at TAB 1 of the Defendant’s Submissions, there was affidavit evidence illustrating a connection between the erection of an eruvin and the Jewish faith. 

38. Thus, in Multani and Amselem in particular, when the Supreme Court of Canada assessed whether section 2(a) was engaged, the issue of whether or not there was a logical connection between the lines of conduct and the respective faiths was taken for granted because the connections were already clearly established.
39. For this reason, in Amselem argument focused more particularly on whether the line of conduct (i.e. the construction of a succah) was objectively obligatory or customary. Was the construction of a succah truly required for the purposes of being a devout or practicing Jew?  Did all Jews construct succahs? If they didn’t could the construction of a succah be a protected line of conduct under section 2(a)?
40. Iacobucci J. for the majority quite rightly concluded that this wasn’t really the point. Section 2(a) could be triggered where the line of conduct was subjectively obligatory without the necessity of proving that the line of conduct was also objectively necessary in the eyes of the particular religion or faith in question.
41. Thus, assuming that there is some type of evidence, however tenuous, before this Court which establishes a link between the requirement to comply with a notice to fill out a return of income and Catholicism, it would not matter whether the Catholic faith required that all Catholics refuse to file tax returns so long as the Defendant subjectively believed that this line of conduct was necessary in order for him to practice his faith in a manner that “engendered a personal connection with the divine”, and as a result section 2(a) would be triggered.
42. However, unlike the other religious freedom cases, there is no evidence, either in testimonial or affidavit form, before this Court which demonstrates some type of connection, however tenuous, between the line of conduct against which the Defendant seeks protection (i.e. refusing to file a tax return) and the Catholic faith.  
43. Accordingly, Crown submits that section 2(a) should not be triggered. 
44. However, even if it could be said that relationship exists between Catholicism, Catholic beliefs and the requirement to comply with a notice to file a tax return under the ITA, the Defendant has not demonstrated a more than trivial or insubstantial interference with his religious freedom. 

45. Iacobucci J. in Amselem, supra at para 58 elaborated on the type of interference required by quoting Dickson C.J. in R v. Edwards Books and Art. Ltd., [1986] 2 S.C.R. 713 at p. 759:

…The Constitution shelters individuals and groups only to the extent that religious beliefs or conduct might reasonably or actually be threatened. For a state-imposed cost or burden to be proscribed by s. 2(a) it must be capable of interfering with religious belief or practice [emphasis added]. 

46. The Defendant conceded that the ITA does not directly force his complicity in abortion, but claims that it materially and indirectly forces his complicity. He claims that over time, after 40 years of writing letters and making his protests known, even indirect cooperation can amount to direct cooperation with government funding of abortion. 

47. The Crown submits, however, that this frustration with lack of success should not be accepted as meeting the legal standard of “might reasonably or actually be threatened” when applied to the Defendant’s religious beliefs, as is set out in Amselem, supra.  
48. First, there are intervening factors which prevent the Defendant from being able to show an actual or even a notional interference with his beliefs and practices. Filing a tax return does not mean that one owes money to the government and further, paying taxes does not mean that one supports specific government decision-making either financially or otherwise. 

49. It is important to keep in mind what is actually meant by “freedom of religion” within the meaning of section 2(a).  As stated in R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 (“Big M”) at pp. 336-37 (found at TAB 3 of this Book): 

A truly free society is one which can accommodate a wide variety of beliefs, diversity of tastes and pursuits and codes of conduct. A free society is one which aims at equality with respect to the enjoyment of fundamental freedoms…Freedom must surely be founded in respect for the inherent dignity and the inviolable rights of the human person.  The sense of the concept of freedom of religion is the right to entertain such religious beliefs as a person chooses, the right to declare religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest religious belief by worship and practice or by teaching and dissemination. 

50. Neither the requirement to comply with a notice to file a T1 income tax return pursuant to section 231.2(1)(a) nor the corresponding penalty provision in section 238(1) prevents the Defendant from entertaining the religious beliefs of his choice. He is free to declare his beliefs with respect to abortion openly and is able to worship and practice his Catholicism in any manner he chooses, subject only to the rights of others to hold and manifest beliefs and opinions of their own. (Big M, supra at p. 346)

51. In Prior v. R., [1989] 2 C.T.C. 280, 44 C.R.R. 110 (F.C.A.) (“Prior”), found at TAB 5 of this Book, a taxpayer protested the payment of tax on the grounds that to do so would indicate her support of government spending with respect to the military and as such the payment of tax infringed her rights under Charter s. 2(a).  

52. This view was rejected by Marceau J.A. who stated that the payment of income tax does not in any way affect, curtail, diminish or infringe a person’s conscience or religion within the meaning of paragraph 2(a) of the Charter:
…The income tax paid…under the secular scheme of the Income Tax Act …in no way identifies her with any of the functions of the Government of Canada be they political, social, economic, defence or for the peace order a good government of Canada. (Prior, supra at para 7) 
53. Similarly, in O’Sullivan v. R., [1991] 2 C.T.C. 117 (Fed. Ct. T.D.) (“O’Sullivan”), found at TAB 4 of this Book, the taxpayer sought an exemption for the notionally exact proportion of his assessed income tax which he claimed represented his share of government revenues that were used to fund abortion facilities. 
54. In rejecting this claim, Justice Muldoon very clearly stated that freedom of conscience and religion could not be exercised in this manner because the Federal income tax regime in no way forced the taxpayer to participate in the counselling or performance of abortion services.
…there is no legal authority which purports to impose upon the taxpayer any legal duty to participate personally in the counselling or performance of an abortion.  Indeed, the taxpayer has a constitutional right to express his vehement condemnation of such practices, so long as he physically harms no one. (O’Sullivan, supra at para 43)
55. Similarly, the requirement to comply with a notice to file a return in no way can be considered as compelling the Defendant’s participation in the counselling or performance of abortion. The two events have no causal nexus.  

56. Accordingly, since the Defendant has not demonstrated that sections 231.2(1)(a) and 238(1) actually interfere with his religious beliefs or practices with respect to abortion, the Crown submits that this Honourable Court cannot find that there has been a violation of the Defendant’s section 2(a) rights.  
57. It is thus unnecessary to address the issue of whether the violation can be saved under Section 1 of the Charter. 
(v)  The Role of the Preamble of the Charter
58. In oral argument, the Defendant submitted that the preamble of the Charter supports the view that “Supremacy of God” is on equal footing to the “Rule of Law” and as such, the government cannot put a requirement of law like s. 231.2(1)(a) of the ITA ahead of a taxpayer’s religious beliefs.

59. With respect, this view is directly contradicted by judicial authority. In O’Sullivan, supra, for example, the taxpayer asked the Federal Court to consider the “Supremacy of God” clause when determining whether he was entitled to withhold $50 from his income tax return because such money might ultimately fund abortions.

60. The Court responded by discussing the history and importance of religion in the development of Canada and concluded at para 17-18 as follows:

[T]he late amendment to the Charter in 1981 cannot be construed to have converted Canada into a Roman Catholic theocracy, a Mennonite theocracy, an Anglican theocracy or a Jehovah's Witnesses' theocracy any more than Canada was thereby converted into an Islamic theocracy (whether Sunnite or Shiite), a Hindu theocracy, a Sikh theocracy, or a Buddhist theocracy. What then is meant by this preamble? Obviously it is meant to accord security to all believers in God, no matter what their particular faith and no matter in what beastly manner they behave to others. In assuring that security to believers, this recognition of the supremacy of God means that, unless or until the Constitution be amended -- the best of the alternatives imaginable -- Canada cannot become an officially atheistic State, as was the Union of Soviet Socialist Republics or as the Peoples' Republic of China is understood to be. 

61. The Court went on to emphasize the differences between a secular and atheist state – that the latter seeks to suppress all theistic religions while the former “just leaves religion alone”. Fundamentally, in so far as the Court was concerned, the “Supremacy of God” clause in the preamble provided an important element in the defining of Canada, but “went no further than this”. 
62. Similarly, in R v. Sharpe (1999), 175 D.L.R. (4th) 1 (B.C.C.A.) see TAB 6 of this Book, Southin J.A. discussed the meaning of the “Supremacy of God” clause and concluded at paras 78-79 that:
I accept that the law of this country is rooted in its religious heritage. But I know of no case on the Charter in which any court of this country has relied on the words... They have become a dead letter and while I might have wished the contrary, this Court has no authority to breathe life into them for the purpose of interpreting the various provisions of the Charter.
63. The Crown submits that for the above reasons, the preamble of the Charter should not be interpreted in the manner proposed by the Defendant, but otherwise the Crown takes no position with respect to the meaning of the “Supremacy of God” clause. 

(vi)  Section 15(1) of the Charter
64. With respect to section 15(1), the Crown submits that there has been no violation of the Defendant’s equality rights.  
65. The Supreme Court of Canada in Law v. Canada (Minister of Employment & Immigration), [1999] 1 S.C.R. 497 outlined the following approach at para 88 for determining whether s. 15(1) is infringed (see TAB 1 of this Book):

1.  Does the impugned law (a) draw a formal distinction between the claimant and others on the basis of one or more personal characteristics, or (b) fail to take into account the claimant’s already disadvantaged position within Canadian society resulting in substantively differential treatment between the claimant and others on the basis of one or more personal characteristics?

 

2.  Is the claimant subject to differential treatment based on one or more enumerated and analogous grounds?

 

and

 

3. Does the differential treatment discriminate, by imposing a burden upon or withholding a benefit from the claimant in a manner which reflects the stereotypical application of presumed group or personal characteristics, or which otherwise has the effect of perpetuating or promoting the view that the individual is less capable or worthy of recognition or value as a human being or as a member of Canadian society, equally deserving of concern, respect, and consideration?
66. Ultimately, the section 15(1) analysis established in Law requires a subjective and objective assessment which focuses on whether a reasonable person, in a similar situation to the Defendant, when taking into account the contextual factors relevant to the claim, would feel that his or her human dignity has been violated. (Law, supra at para 59)
67. The Defendant claims that although the requirement under section 231.2(1)(a) and the penalty under 238(1) do not formally differentiate between the Defendant and others, the Defendant is adversely affected on account of his religious beliefs and that this differentiation is discriminatory. 

68. Assuming that sections 231.2(1)(a) and 238(1) affect the Defendant differently from other Canadian residents who must file tax returns, and once again the Crown submits that there is no actual evidence before the Court which demonstrates such an effect, it is the Crown’s submission that a reasonable person, in a similar situation to the Defendant, when taking into consideration the needs and circumstances of all Canadian residents who must file returns, and recognizing the need for the government to ensure that the tax burden is evenly distributed and further recognizing that most, if not all, people disagree with some of the funding decisions of elected governments, would not feel that his or her dignity is violated by the requirement to file an income tax return.  (Law, supra at para 69)
69. The requirement under section 231.2(1)(a) does not imply that the Defendant supports any and all of the government’s funding decisions, nor does it prevent the Defendant from expressing his own personal, religious and political views. 
70. In short, the legislative scheme established in sections 231.2(1)(a) and 238(1) of the ITA does not perpetuate or promote the view that the Defendant is less capable or worthy of recognition or value as a human being or as a member of Canadian society, equally deserving of concern, respect, and consideration, and as such is not discriminatory within the meaning of section 15(1) of the Charter. (Law, supra at para 88)
71. Accordingly, since the Defendant has not demonstrated that sections 231.2(1)(a) and 238(1) violate his rights under section 15(1), it is unnecessary to address the issue of whether the violation can be saved under section 1 of the Charter. 

Conclusion
72. This Court is being asked to rule on a hypothetical.  It is asked to conclude, without evidence, that:
· if the Defendant were to file a tax return, and
· if he were found to have earned sufficient income from a taxable source to owe some amount of tax, and
· if he were to pay that tax, and
· if the monies so paid could somehow be traced through one or more levels of government to the individual programs or services to which they were applied, and finally, 
· if one of those services were to involve abortions, then the Defendant’s rights under ss.2(a) and 15(1) of the Charter would have been infringed.  
Such speculation is factually insufficient to serve as a basis for Charter relief, particularly where the Defendant bears the burden of proving an infringement. 
73. But even if the facts were there, the Defendant’s legal analysis is flawed.  In light of its argument from paras. (19) to (31) inclusive, the Crown submits that the requirement to comply with a notice to file an income tax return issued pursuant to section 231.2(1)(a) of the ITA and the penalty for failing to do so set out in section 238(1) of the said Act do not violate the Defendant’s freedom of religion under section 2(a) of the Charter.
74. In light of its argument at paras. (58) to (63) inclusive, the Crown further submits that the Charter’s preamble is of no assistance to the Defendant.
75. The Crown further submits that in light of its argument at paras. (64) to (71) inclusive, the requirement to comply with a notice to file an income tax return issued pursuant to section 231.2(1)(a) of the ITA and the penalty for failing to do so set out in section 238(1) of the said Act do not violate the Defendant’s equality rights under section 15(1) of the Charter. 
76. As a result of the above conclusions, there is no need to consider whether the alleged violation(s) are saved pursuant to section 1 of the Charter. 
77. Finally, the Crown submits that it has met the burden of proof with respect to the elements of the offence outlined in section 238(1) and that the Defendant has not made out a defence based upon the few facts at his disposal or upon his argument of law. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED.


DATED at Halifax, Nova Scotia, this         day of August, 2007.
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